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ABSTRACT

Software patents arose from a history of turmoil with estab-
lished legitimacy in the business and legal worlds. Now they
threaten the future of the Open Source Software (OSS) com-
munity, especially with the increased importance of software
standards and the change in attitude in the organizations
forming these standards. The OSS community does not ex-
ercise much influence over the policymakers who have legit-
imized software patents because of differences between the
two groups’ motivations; the OSS community is not speak-
ing the language of policymakers. There are many possible
actions the OSS community could take, but an OSS patent
pool is the best way for the OSS community to leverage both
the patent system and the OSS culture to help protect the
future of OSS.

1. BACKGROUND

Software patents have a long history, coming out of obscu-
rity only during the past two decades. Early in that history,
the position of United States policymakers was unclear re-
garding, and in some cases even hostile towards, software
patents. But since then, the attitude of these policymakers
has solidified in favor of software patents. Today software
patents have credibility, not only in the world of law, but
also in the world of business.

1.1 Ancient software patent history

The debate about the patentability of software is not new.
Software patentability has been an issue for at least the 50
years since Congress passed The Patent Act of 1952, an
act codifying the scope of patentable subject matter in the
United States Code (U.S.C.) as “Section 101”:

Whoever invents or discovers any new and useful
process, machine, manufacture, or composition
of matter, or any new and useful improvement
thereof, may obtain a patent therefor, subject to
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the conditions and requirements of this title[2].

Many people believed that software fell outside of the
scope of inventions patentable under Section 101. The 1966
Presidential Commission on the Patent System gave weight
to this belief with its recommendation that patents should
not be issued for computer programs[1].

The Supreme Court struck down the first software patent
brought before it in Gottschalk v. Benson[23], inadvertently
sending many the message that software was unpatent-
able[66, p. 134]. The Supreme Court’s decision stated that
“it is said that the decision precludes a patent for any pro-
gram servicing a computer...we do not so hold[23, p. 71].”
This left open the possibility that software patents could be
considered valid under common law, but the credibility of
software patents was still damaged.

A software patent “dark age” followed. Few software
patents were issued during the 1970s and 1980s because
“many attorneys believed software could not be patented
and counseled their clients accordingly[66, p. 209].” Many
of the software patents issued were disguised as hardware
patents in order to push them through a hostile United
States Patent and Trademark Office (USPTO)[27].

The USPTO would not even hire patent examiners with
degrees in computer science until 1994. This was partially
due to the bias towards hardware people, leftover from the
earlier days of the computer industry when hardware prod-
ucts were valued more than software products[66, pp. 393-394].
It was also a byproduct of the USPTO’s reluctance to ac-
cept software as patentable subject matter. This approach
helped to solidify an anti-software patent attitude among
software developers, particularly because the USPTO was ill
equipped to determine if the requirements of “novelty and
nonobviousness” were met for many issued software patents.

A lack of credibility was not the only thing working against
software patents early in the software industry’s history. A
patent is the grant of a legal monopoly by the government.
In the 1930s, Government watchdogs became zealous about
using antitrust law to reduce the anticompetitive effects of
patents[57, pp. 37-38]. In the 1970s, the Department of
Justice’s (DOJ) introduced the “Nine No-Nos,” patent li-
censing practices that the DOJ considered anticompetitive.
This focus on antitrust law greatly reduced the extent to
which patent monopoly power could be exploited by the as-
signee[18, pp. 284-285], thus reducing the incentive for com-
panies to stand behind software patents.

The lack of a Supreme Court decision clearly favoring the
patentability of software, the USPTQO’s software patent hos-



tility, and the DOJ’s antitrust zeal all created an atmosphere
in which software patents would have little value. This era
did not last long.

1.2 *“Anything under the sun...”

A dramatic shift in judicial opinion took place during the
1980s that suddenly gave software patents credibility:

The uncertainties injected into patent law by [the
Supreme Court decision in Gottschalk v. Ben-
son] have been largely erased by the Supreme
Court in the landmark decision in Diamond v.
Chakrabarty[11], which held that Congress, in
drafting the Patent Act of 1952, intended statu-
torily patentable subject matter to include “any-
thing under the sun that is made by man[11, p. 309].”
Having crystallized the issue in Chakrabarty, find-
ing that anything created by humanity is poten-
tially patentable, the Supreme Court thereafter
ruled in Diamond v. Diehr[12] that software is
patentable subject matter[66, p. 30].

Policymakers outside of the Supreme Court began to shift
their positions too during the 1980s. “The Antitrust Divi-
sion began to question the theory underlying the Nine No-
Nos, focusing on the principle that unconstrained patent
licensing increases the value of patents and encourages li-
censing and innovation[18, p. 286].”

Judicial support for software patents, along with a re-
duced risk of facing an antitrust suit for leveraging patent
monopoly power, made software patents much more valu-
able. This led to a dramatic increase in the number of soft-
ware patents issued each year.

By 1995, even the USPTO had fully accepted software
patents and was “preparing guidelines for the patent ex-
amining corps, advising the corps that computer programs
embodied in a tangible medium, such as a floppy diskette,
are patentable subject matter under 35 U.S.C. 101 and must
be examined under 35 U.S.C. 102 and 103[38, p. 2].” The
final examination guidelines for computer-related inventions
show that, at least within the USPTO, software is consid-
ered patentable:

The utility of an invention must be within the
“technological” arts. A computer-related inven-
tion is within the technological arts. A practi-
cal application of a computer-related invention
is statutory subject matter. This requirement
can be discerned from the variously phrased pro-
hibitions against the patenting of abstract ideas,
laws of nature or natural phenomena. An in-
vention that has a practical application in the
technological arts satisfies the utility require-
ment[15, pp. 2-3].

With the USPTO’s acceptance of software patents, the
debate among U.S. policymakers about the patentability of
software was over. Section 101 was no longer the main issue
facing software patents.

By this time, leading companies had already embraced
the use of software patents, if not always for exploitation.
Software patents were acquired so that they could be used
against other software patent holders during patent infringe-
ment cases. This “Mutually Assured Destruction” form of

defense became common during the period of the Nine No-
Nos[57, pp. 38—46].

Even Oracle had filed four software patent applications
by 1994, when Senior Vice-President Jerry Baker testified in
the USPTO’s public hearings on software patents that “at
Oracle we believe that patents are inappropriate means for
protecting software and [we] are concerned that the patent
system is on the brink of having a devastating impact on the
software industry[69, p. 25].” Today, Oracle has 327 issued
patents.

Today, software is patentable in the United States, a situ-
ation accepted by both the legal world and by the business
world. Many believe that software should not be patentable.
But in the decision-making community, software patents
have credibility.

2. THE THREAT TO OPEN SOURCE
SOFTWARE

With software patents on the rise, the Open Source Soft-
ware (OSS) community faces great challenges in the years
ahead because of software patent. “Patents are fully capable
of crippling Open Source development to the point where it
is no longer competitive with advances in proprietary soft-
ware[57, p. 193].”

2.1 Standards and the handcuffs of
compatibility

The software industry is awash with standards, both for-
mal standards set by standardization groups and de facto
standards set by a single entity with market power. OSS
must implement many of these standards to be compatible
with existing proprietary software, to be useful for many
users. Software patents could jeopardize the OSS commu-
nity’s ability to create software that is compatible with ex-
isting proprietary software.

2.1.1 LZW: A glimpse of the future

Perhaps the most frequently cited example of a software
patent that has stopped the OSS community from fully im-
plementing a standard is the LZW patent[4]. “LZW is a
variant of the LZ78 process that was described in a pa-
per by Terry Welsh of Sperry (now Unisys) in 1984. Com-
puServe adopted it for use in the GIF format shortly af-
terwards[40, p. 179].” Because the LZW compression al-
gorithm is part of the GIF standard, any implementer of
GIF-writing software must face the possibility that the im-
plementation infringes on the LZW patent claims.

Some developers found ways to create GIF data that could
be read by an LZW decompresser, but that did not use the
patented LZW algorithm. GD, a popular graphics library,
once used one of these algorithms to allow users to create
GIFs[43]. However, the author dropped this feature in ver-
sion 1.6 to “completely avoid the legal controversy regarding
the LZW compression algorithm used in GIF[s][7].”

A big part of this decision probably can be attributed to
the aggressiveness of Unisys in its assertion of LZW patent
rights, an aggressiveness that had been growing for years[5].
This aggressiveness eventually led to the Unisys push to ob-
tain licensing fees from users who create GIF's using software
that does not license the LZW patent[41, 72].

The LZW patent has inspired a tremendous response from
developers. Both the GNU’s Not Unix (GNU) project and
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Figure 1: Results from three different methods of estimating the number of software patents issued per year
between 1971 and 1995. Based on data in the “1995 Software Patent Statics[3].”

the Free Software Foundation (FSF) provide links next to
almost every image on each web site explaining that the sites
do not use GIFs because of the LZW patent[68, 76]. Thou-
sands of email “flames” have been sent to Unisys protesting
the LZW patent. There even exists a web site advocating
the eradication of GIF use on the Internet|[8].

What makes the LZW patent an issue in the OSS commu-
nity has little to do with the algorithm itself—after all, bet-
ter compression algorithms have since been developed, many
of them without any patent burdens. The LZW patent is
an issue because a developer must license the LZW patent
in order to write software that creates GIFs without be-
ing threatened by Unisys. The GIF standard, paired with
the refusal of OSS developers to license the LZW patent
on Unisys’s terms, is what makes this patent a problem for
0SS.

2.1.2 De facto standards and the future

With the increasing need for software products to com-
municate with each other, the need for common languages,
for standards, is becoming increasingly vital. However, just
like with the GIF standard, it is possible for a patent holder
to have staked out a piece of the intellectual property land-
scape covering an important standard.

Often, the market power behind a software product makes
the formats, protocols, and Application Programming Inter-
faces (API) of the software product a de facto standard. Un-
fortunately for the OSS community, it is easy for the original
developer of a product to obtain very narrow patents that
cover changes in the formats, protocols, and APIs of the
product. If the changes are widely distributed, then other
software developers must infringe on these patents in order
to create compatible software. This can give the original
developer almost absolute control over competing products.

For example, an MS-DOS emulator that implemented a

fully compatible API for accessing long file names would
likely infringe on one of Microsoft’s patents. One patent is
so narrow that many of its claims specify the hexadecimal
numbers used to select new functions[39].

The Virtual File Allocation Table (VFAT) file system im-
plementation in Linux could already be infringing on an-
other Microsoft patent that deals with the problem of im-
plementing a long filename system on top of a short filename
system, a problem Microsoft created in the first place. This
patent makes four claims, including:

1. In acomputer system having a processor run-
ning an operating system, a method compris-
ing the computer-implemented steps of:

(a) storing in the memory means a first directory
entry for a file wherein the first directory en-
try holds a short filename for the file, said
short filename including at most maximum
number of characters that is permissible by
the operating system;

—
o
~

storing in the memory means a second direc-
tory entry for a the file wherein the second
directory entry holds a long filename for the
file and wherein the second directory entry
includes an attributes field which may be set
to make the second directory entry invisible
to the operating system and the step of stor-
ing the second directory entry further com-
prises the step of setting the attributes field
so that the second directory entry is invisible
to the operating system, said long filename
including more than the maximum number
of characters that is permissible by the oper-
ating system; and



(c) accessing the first directory entry with the
operating system[55].

It would be very easy to create a non-infringing method
for solving the problem of allowing long filenames on a short
filename file system. However, no other solution would be
useful because any other approach would be incompatible
with the de facto standard set by Microsoft. De facto stan-
dards like VFAT provide aggressive companies many oppor-
tunities for leveraging software patents against competing
0SS.

2.1.3 ““The effect of patents and copyright in
combating Linux remains to be
investigated.”

—Microsoft Halloween Documents|71]

During the 2001 O’Reilly Open Source Convention, Craig
Mundie, a Senior Vice President at Microsoft, participated
in a “Shared Source v. Open Source” panel. During the
discussion, Carl Holden asked Mundie:

...Ithink there’s little debate in this room, prob-
ably even from you and others with Microsoft,
that a lot of software patents are pretty ridicu-
lous. But Microsoft, I’'m sure, holds a lot of them,
and you expressed a willingness to have Microsoft
enforce them, even when the violator is an open
source programmer. Do you agree with that?

Mundie’s answer:
Absolutely[64].

It is not surprising that Microsoft provides an example in
which software patents are being used specifically to target
the OSS community. Recently, Microsoft released a tech-
nical reference to its Common Internet File System (CIFS)
access protocol, which is part of the Server Message Block
(SMB) protocol used by Windows based networks.

The royalty-free license for the CIFS technology reference
grants the licensee rights to use use software patents needed
to implement CIFS[59]. However, it prohibits sublicensing
using the GNU General Public License (GPL)[19] or the
Lesser GNU General Public License (LGPL)[20], two popu-
lar licenses for OSS.

This caveat is not entirely unexpected as it en-
ables Microsoft to ensure that its CIFS patents
cannot be converted to the GPL, and protects
the company’s intellectual property. However, by
specifically targeting the GPL, Microsoft could
effectively kill off the open-source Samba proj-
ect’s implementation of SMBJ[9].

Of course, forcing Samba, “the free SMB and CIF'S client
and server for Unix and other operating systems[75],” to
become incompatible with Windows would not cause any
Microsoft executives to shed tears. Much of the popularity
of Linux is due to Samba, which “essentially allows people
to remove NT servers[58].”

What makes this license even worse for the OSS commu-
nity is that the legal community could consider it Reason-
able and Non-Discriminatory (RAND) because anyone can
license the CIFS patents at little cost. The license does not

even discriminate against many OSS licenses since many of
these licenses do not require that “in any instance that other
software distributed with software subject to such license (a)
be disclosed and distributed in source code form; (b) be li-
censed for purposes of making derivative works; or (c) be
redistributable at no charge[59, §1.4].”

Microsoft is not the only entity with the power to lever-
age its software patents against OSS. A handful of the lead-
ing computer industry companies have already been granted
thousands of patents. Many smaller entities also have soft-
ware patents. It is highly likely that some of the claims in
these patents are infringed upon by some OSS. Microsoft,
which has a history of extremely aggressive business tactics,
is just the most likely to use its patented technology to close
markets to OSS.

Company Total Company Total
IBM 18327 Micron Technology 1981
Motorola 10843 Sun Microsystems 1938
Texas Instruments 5470 National Semiconductor 1699
Xerox 4919 Microsoft 1410
Hewlett-Packard 4287 NCR 1354
Intel 3614 Tektronix 1279
Lucent Technologies 3487 Compagq 1245
Unisys 3702 Apple Computer 1145
AMD 2624 LSI Logic 1009

Table 1: Leading North American computer com-
panies with more than 1000 patents granted un-
der the electrical classes between January 1, 1977
and December 31, 2000 and the total number of
those patents. Based on “Top 100 Computer In-
dustry Companies[46]” and the USPTO’s “Tech-
nology Assessment and Forecast Report: Electrical
Classes[67].”

2.1.4 Formal standards bodies & the compromise
being made

The semiconductor industry recognizes that “decisions by
a dominant firm to alter its technology often lead to a de
facto standard for an entire industry” and that “change in
and of itself is not anti-competitive although change can
be effectuated for anti-competitive purposes[24, p. 7].” The
software industry is no different in this respect.

Fortunately, formal standardization bodies, such as the
American National Standards Institute (ANSI) and the In-
ternational Organization for Standardization (ISO), create
a mechanism for creating standards that cannot change be-
cause of the whims of a dominant firm. These standards give
independent developers a reference for creating software that
is compatible, while also giving users a resource for select-
ing software that best fits the needs of the user community.
As product compatibility with competitors becomes more
important in the software industry, the importance of these
standards groups will also grow[16, p. 249].

Formal standards can still fall prey to the “embrace, ex-
tend, and extinguish” strategy—a strategy for which Mi-
crosoft is notorious[45]—when a dominant firm is involved.
Standardization bodies also lose their ability to facilitate
coordination if all of the parties involved would get more
value from going with their own systems rather than coordi-
nating[16, p. 240]. Nevertheless, formal standards still have
value as a rallying point for users with demands for software
compatibility.

A relatively recent trend in software industry standard-
ization organizations is a move away from requiring partic-



ipants to give up the right to demand royalties for the use
of their respective patents. Instead, these organizations are
beginning to simply require disclosure of patents relevant
to a standard and they have begun experimenting with re-
quiring participants to license relevant patents on a RAND
basis.

One high-profile example of this is the W3(C’s proposal
for a patent policy that would require all W3C members
to “make a legally-binding commitment to license patent
claims essential for implementing a W3C Recommendation
on RAND terms[73].”

The policy meant that, even if a W3C member was plan-
ning on enforcing a software patent to “collect rent” for the
use of a particular technology, the W3C could still issue
a recommendation using that technology. Public outcry to
the recommendations was incredible. Developers wanted the
W3C recommendations to be Royalty-Free (RF). A large
number of responses claimed that “RAND will hurt open
source developers,” that “RAND discriminates against the
poor,” and that the goals of the draft policy would go “against
the spirit of the Web/Internet[51].” However, the W3C
would not have been the first standards organization to issue
standards with RAND licensing requirements. One person
even commented in a response to the draft policy:

If a patent is essential to the creation of a stan-
dard, other organizations exist that can be used
to propagate it; the ISO and ANSI for instance,
ECMA, even the IETF (though they have been
rather cautious in using their RAND option for
software). That such a standard will not be en-
dorsed by the W3C will hopefully constitute a
drawback to such options and encourage the RF
licensing of patents and competition on product
quality rather than size of legal staff[13].”

The eventual response from the W3C to the flood of pub-
lic comments was the release of an updated version: the
“Patent Policy Working Group Royalty-Free Patent Pol-
icy[74].” A cursory examination of the new draft policy
gives one the impression that the W3C has reversed its po-
sition on allowing its members to hold intellectual property
rights over recommended standards.

Indeed, the new RF policy states that the “W3C will
not approve a Recommendation if it is aware that Essen-
tial Claims exist which are not available on Royalty-Free
terms[74, §1.].” But, the drafters of this policy have found
a way to create a loophole that restricts the W3C members
less than the previous draft policy, yet does not raise a vocal
response from the OSS community.

The older draft policy allowed members to opt-out of
RAND licensing of “essential claims,” patent claims that
would be infringed by required portions of a W3C recom-
mendation, but this had to be done within 60 days of the
publication of the “last call working draft[73, §8.1]” and cov-
ered all W3C members. Under the new draft policy, a mem-
ber can opt-out of RF licensing obligations either through
disclosure or simply by not participating in the Working
Group drafting a recommendation[74, §2.2].

This is not an improvement. The 2001 draft policy re-
stricted all patent holders in the W3C from unreasonably
exploiting their intellectual property. The 2002 draft policy
only restricts patent holders in a particular working group;
it does not restrict all patent holders in the W3C. It restricts

the working groups themselves because a recommendation
cannot be made that requires the licensing of patents, even
if RAND.

Working groups could end up making more parts of their
recommendations optional in order to make patent claims
unessential. This would reduce the value of recommenda-
tions, possibly resulting in incompatibility among different
implementations, even those that conform to a recommen-
dation. Yet, W3C members would still be able to hold in-
tellectual property rights over the optional sections of rec-
ommendations, thus allowing them to shut out groups such
as the OSS community.

These rights could be very important if an optional fea-
ture is widely used. For example, a browser does not have
to be able to read GIFs to be a fully compliant Hyper-
Text Markup Language (HTML) reader[29]. Nevertheless, a
graphical browser that did not implement GIF decompres-
sion (which is fortunately not patented) would be considered
incomplete by users because GIF's are still widely used.

Unlike the previous draft policy, this new policy could
discourage W3C members from participating in Working
Groups because “a company might profit from refusing to
participate in the standard-setting process, in the hope that
the resulting standard will nonetheless (perhaps inadver-
tently) infringe on the company’s patent[63, p. 22].” This
could reduce the technological expertise readily available to
various Working Groups, resulting in less useful standards.

The W3C has an interest in seeing as much Internet tech-
nology as possible available on a RF basis, but the W3C
has shown that it is willing to compromise. Many standards
bodies are willing to make concessions to the intellectual
property rights of their members and are likely to make even
greater concessions in the future.

2.1.5 But why compromise?

Standards bodies have a vested interest in getting their
members to license useful technology on a RAND basis. Part
of this interest is maintaining the competitiveness of the
released standards themselves in the face of a more patent-
savvy generation of firms.

Another part of this interest is fulfilling the promise stan-
dards bodies make to advance and disseminate technology.
It has been noted that in standards bodies for communica-
tion technologies “the earlier approach of public ownership
and control of technical communications systems created
significant limitations to the introduction of new technol-
ogy and is now in decline[34].”

An uncompromising RF stance by standards bodies takes
away the incentive for patent holders to come to the table.
The intellectual property rights held are no less valid when
the patent holder is not involved in standards setting, but
awareness of relevant claims is limited when patent holders
are not involved in the standardization process.

Pushing away patent holders, who often are influential
industry leaders, also reduces the credibility of important
standards because they are less likely to be adopted by those
leaders. When important standards lack credibility and are
not adopted, developers and consumers lose out on the ben-
efits of standardization. Markets are then left to be domi-
nated by de facto standards, which are more vulnerable to
patent control than formal standards.

Standards bodies also face the need to balance antitrust
considerations when deciding how to approach licensing re-



quirements for members’ patents. An organization requiring
its members to license certain patents to others would likely
be treated the same as a patent pool under antitrust law. It
is likely that the Department of Justice still holds that:

The most obvious threat to the innovation incen-
tive is if pool members have to give royalty-free
licenses. But even if the pool agreement provides
for a “reasonable” royalty, the actual royalty for
new inventions may be artificially low if it [is] set
by the rest of [the] pool—i.e., by the innovator’s
competitors[33, p. 12].

These bodies have to deal with the threat of antitrust
action if members are forced to license their patents, even
on a RAND basis:

It is well noted that many standard-settings or-
ganizations are wary of sanctioning any specific
agreement regarding the magnitude of licensing
terms for fear of antitrust liability, as such agree-
ments might be construed as “price fixing.” Per-
versely, by leaving the precise licensing terms
vague, this caution can in fact lead to ez post
hold-up by particular rights holders, contrary
both to the goal of enabling innovation and to
consumers interests[63, p. 10].

Potential anticompetitive effects can stem from non-RF
licensing, if the standard of reasonableness is particularly
costly[32, p. 36]. However, most of the software industry
would likely benefit from a more flexible approach to dealing
with patent licensing issues in standards bodies, especially if
these bodies adopt and enforce a truly reasonable standard
for RAND licensing.

2.2 Falling behind

RAND licensing often is not considered reasonable and
non-discriminatory in the eyes of the OSS community. The
definition of an “Open Source” license states right away that
a licensee shall have the right to distribute the product with-
out having to pay royalties[48, §1]. However, it is virtually
impossible to meet this restriction if a patent holder requires
the patent licensee to pay a royalty for each copy of the soft-
ware distributed.

With more software patents being issued every year, OSS
products face a greater risk of infringing on the intellectual
property rights of an aggressive patent holder. The only way
to completely avoid this risk is for OSS developers to stick
to implementing software using 20-year-old innovations.

The likelihood of RAND licensing becoming necessary to
fully implement important future standards means that OSS
will be unable to meet the needs of many users. Some forms
of RAND licensing, such as requiring patent grant backs to
the licensor for patented improvements, would have little ef-
fect on OSS. However, under the current definition of “Open
Source,” even a royalty of a penny per distribution would
literally shut out OSS developers from using a patented in-
novation.

Being forced to stay behind the cutting edge of technology
would seriously damage the OSS community. Commercial
investment in OSS would decrease, demoralizing the OSS
community worse than the recent stock crash that wiped
out many RedHat paper fortunes. Users would find OSS

less able to meet their needs as changes in technology take
place.

The importance of OSS being able to meet user needs
should not be underestimated. The OSS community is fed
by a gift culture in which a “good reputation among one’s
peers is a primary reward[53,p. 14].”

A decreased user pool would also mean that fewer de-
velopers would want to develop OSS, leading to a further
decline in the ability of OSS to meet users’ needs. The OSS
community would not die, but it would fall far short of its
full potential.

2.3 Aunique risk

OSS developers cannot just ignore software patents, espe-
cially since there are some unique aspects of the OSS com-
munity that make it particularly vulnerable to infringement
action.

2.3.1 The downside of being open

By definition, a licensee of OSS has access to the source
code. This is OSS’s greatest strength, but it is worth point-
ing out that—unlike with proprietary software in which the
source code is a trade secret—patent holders do not have
to go through discovery to verify whether a patent is being
infringed by OSS or not. Even a study contracted by the
European Commission to study software patents noted “in
the US, it is safer for a company to keep source code secret
rather than disclosing it in order to prevent software patent
disputes[54, p. 18].”

2.3.2 Being SLAPPed around

Given the legal-wary nature of the OSS community, it is
possible that a patent holder would not even bother trying
to make a case against a developer. The threat of an in-
fringement suit would be enough to push OSS developers
out of a market, even if the infringement case were just a
bluff.

Consider the LZW patent, the most notorious software
patent and the most damaging. Unisys has only litigated
this patent once, against Corel, settling out of court. OSS
developers have stopped distributing GIF writing code, of-
ten code that did not use the LZW patent, merely because
of the threat of being sued.

One does not even have to look at software patents to see
0SS developers throwing away hundreds of hours of work
because of an aggressive intellectual property holder. The
Tetris Company, which claims to own the copyright to the
“look-and-feel” of Tetris, managed to convince several inde-
pendent developers of Tetris-like games to stop distributing
their software. The company did not even have to file any
lawsuits or obtain any injunctions to convince developers to
stop competing[10].

It is understandable that a skilled OSS developer, for
whom writing code may be a pleasure, would balk at incur-
ring the expense of any legal defense. Instead of throwing
support behind organizations such as the Electronic Fron-
tier Foundation, OSS developers simply say that they do not
have the resources that the big companies have—that they
cannot afford to fight.

But OSS developers have to learn to defend themselves,
because software patents are not going away.



3. WHY SOFTWARE PATENTS WILL NOT
GO AWAY

Policymakers are going to continue to support software
patents indefinitely. This community is no longer even se-
riously debating the patentability of software based on Sec-
tion 101. Today, business method patents have taken center
stage in the patent debate.

Even with business method patents, one can see that poli-
cymakers are in support of strong intellectual property pro-
tection. Representative Howard L. Berman stated, “I am
not taking a final position as to whether business methods
should be patentable. ..I tend to think they should be, but I
could be persuaded otherwise[6].” This statement was part
of his introduction for a bill that, among other things, would
have expanded the definition of obviousness used for deter-
mining whether or not a patent should be granted to limit
the granting of “e-commerce” patents[28].

3.1 Innovation as king

United States policymakers want to see rapid innovation,
which is “the defining characteristic of the information econ-
omy[62],” and they are willing to sacrifice the OSS commu-
nity if they believe that doing so will lead to increased inno-
vative output. The problem is that the perception held by
policymakers is that OSS does not produce much innovative
output; that OSS mostly is about making non-proprietary
copies of commercial systems. From a policymaker’s per-
spective, this means that OSS can harm innovative output
by reducing the value of innovations.

Unfortunately, many of the most popular OSS projects
do little to refute this perception. For example, the GNU
Manifesto states that “GNTU.. .is the name for the complete
Unix-compatible software system which I am writing so that
I can give it away free to everyone who can use it[21].” This
paints a portrait of “copycats,” altruistic ones with a sense of
community, but nonetheless, copycats instead of innovators.

More evidence that helps perpetuate this belief comes
from the concern raised over the wasted energy that the
0SS community puts into projects trying to compete with
Microsoft on the desktop instead of making a better develop-
ment environment[42]. While one can identify many incre-
mental improvements made by the OSS community, there is
little evidence that the OSS community is producing signif-
icant innovations.

Certainly, if there is much evidence, it has not been reach-
ing policymakers. The 2001 Economic Report of the Pres-
ident only cites OSS once, not as a source of innovation or
as an economic stimulus, but as a byproduct of advances in
technology:

Developments in information technology, mean-
while, have made possible entirely new R&D pro-
cesses that further challenge the traditional cen-
tralized models. “Open-source” software design,
which encourages users to modify the source code
of a program and to share these improvements
with others, has become increasingly widespread.
Tens of thousands of programmers in the United
States and abroad have contributed to open-
source programs for such widely used products
as Internet server software, e-mail routing soft-
ware, and even some personal computer operat-
ing systems. Widespread Internet access has led

to a dramatic acceleration in open-source activ-
ity, despite the fact that open-source program-
mers typically do this work without pay and dis-
tribute their source code for free. They may be
motivated by reputation, which can lead to bet-
ter future job offers and greater respect among
peers, or by the sheer pleasure of solving the
problem.[14, p. 114]

Policymakers see OSS as a development model, one that
does not necessarily create the incentives needed to drive
innovation. Since OSS has the potential to reduce an in-
tellectual property’s value, policymakers are unlikely to ac-
tively protect OSS from the interests of commercial software
companies.

3.2 The losing battle

The OSS community could continue doing what it has
done since at least December 1990, when members of the
League for Programming Freedom formally adopted a stance
against software patents[26]: complain. However, as long as
0SS and innovation are not synonymous, the OSS commu-
nity efforts will be futile.

It is hard to claim that the OSS community is not a
vocal one. Advocacy/news sites such as slashdot.org and
Kurobhin.org give thousands of developers and users a po-
tential launching platform for the latest OSS crusade.

The power of this OSS force can be seen in the tremen-
dous response that Netscape received when it called for help
in finding prior-art citations in a lawsuit brought against
Netscape by Wang. Another example occurred a little over
a year later, this time with the W3C calling for help to de-
feat a patent held by Intermind[57, pp. 186-187].

While the OSS community has shown great mobilization
capabilities, the efforts of the community have been ineffec-
tive.

3.2.1 Economic power

Members of the OSS community have been active partic-
ipants in many important hearings. However, their voice
tends to be given less weight than the commercial entities
that have also participated in these hearings.

For example, in the 1994 Software Patent Hearings be-
fore the USPTO, many individuals, usually representing ei-
ther themselves or small software companies, testified quite
vocally against software patents. But this was countered
by the individuals representing large corporations and small
start-ups who testified on behalf of software patents[66, 31],
giving the argument in favor of software patents the weight
of the supporters’ “economic power.”

The vocality of the OSS community was even more ap-
parent in the study European Commission’s study on the
patentability of software. The study noted that 91% of the
responses solicited opposed software patents, with a large
proportion representing the OSS community. However, this
same study also noted that an argument could be made,
based on the economic power of the organizations support-
ing patents, that the pro-software patent group had an “eco-
nomic” majority[54, p. 3].

Interestingly enough, the European Commission seems
to be moving towards embracing software patents, which
are considered to be “of importance for all enterprises in
the software field, including [small to medium enterprises



(SME)][50, p. 12]. This is due to the recognition of the in-
creasing importance of independent software developers and
SME:s in spurring innovation and to the belief being adopted
by European policymakers that:

“Possession of [intellectual property rights (IPR)]
helps any small company or individual indepen-
dent software developer to raise finance to de-
velop and market such inventions, and/or to li-
cense competitors and/or to sell or license his or
her innovation to a major player. Possession of
IPRs empowers the SME or individual. A patent
is much more powerful in this respect than copy-
right[25, p. 2].”

Without the economic power to back up the anti-software
patent position, policymakers are going to continue to em-
brace software patents, even to the OSS community’s detri-
ment. This is likely to be especially true if policymak-
ers embrace the hypothesis that the OSS community is a
gift culture, “an adaptation not to scarcity, but to abun-
dance[53, p. 12].” If this hypothesis is embraced, then poli-
cymakers are likely to conclude that providing the best envi-
ronment for economic activity will lead to a greater pool of
developers who are in a position to be active OSS develop-
ers. From a policymaker perspective, the OSS community
itself benefits more from having more developers, with a
small proportion of OSS developers, than from having fewer
developers, with a high proportion of OSS developers.

At least one study supports this position. The United
States, which is the world’s biggest software exporter, also
produces the greatest number of OSS developers even though
it has fewer OSS developers per capita than many coun-
tries[35].

3.2.2 Inconvenience

But perhaps the biggest reason why the opponents of soft-
ware patents have not made any headway is that their argu-
ments basically boil down to this: developers want to avoid
inconvenience.

Developers have repeatedly argued that software patents
will create a minefield of intellectual property that they will
have to avoid. Yet, when a mine is hit, such as the LZW
patent, they show examples of the innovation that policy-
makers want to see. For example, it seems unlikely that the
PNG format, which is proclaimed as a better graphics file
format than GIF, would have been developed if it was not
for the LZW patent:

PNG was designed to be the successor to the
once-popular GIF format, which became decid-
edly less popular right around New Year’s Day
1995 when Unisys and CompuServe suddenly an-
nounced that programs implementing GIF would
require royalties[49].

Another argument made by OSS developers, the poor
quality of patents, also boils down to a protest against in-
convenience. What the OSS community does not seem to
realize is that the strength of patents are widely varied. A
patent that does not enable implementation of the invention
can be thrown out. Even one example of prior art is enough
to make a patent claim invalid. Legally savvy policymak-
ers fail to see why such a fuss is being made over software
patents in particular.

This issue of inconvenience due to patents exists in almost
all fields. It is an issue that stems from the compromise pol-
icymakers have to make between a low cost patent examina-
tion process, which favors patenting by small entities, and
a high quality patent examination process, which increases
the cost of patent examinations.

Policymakers are willing to sacrifice the convenience of
0SS developers for the sake of increasing intellectual prop-
erty value, for providing an incentive for innovation.

4. WHAT THE OPEN SOURCE SOFTWARE
COMMUNITY MUST DO

Hackers may cry about “freedom” and complain
all they like about “corporate bean counters” tak-
ing away their “right” to appropriate others’ pat-
ented technology, but they are doomed to eventual
irrelevancy unless they come up with a strategy
for dealing with the irreversible fact that patents
are on the Net to stay.

—Rembrandts in the Attic[57, p. 193]

4.1 Understanding the system

Complaining, the only strategy that the OSS community
is actively pursuing, is not going to do anything. Right
now, members of the community show little understand-
ing of what a patent actually covers. Headlines like “IBM
Patents Web Page Templates[36]” on advocacy sites, and
the ensuing comments, do little to support the anti-software
patent stance. As Lee Hollaar, a Computer Science profes-
sor at the University of Utah, noted in his testimony in the
1994 Patent Hearings:

Too often comments are based on the title or
at best the abstract of the patent, and not the
claims, which indicate what the true invention
is. Often this is compounded by press releases
from patentees trying to make their [patent] seem
more important than it really may be[69, p. 32].

The scope of protection offered by a patent is much less
than what is indicated by its title and abstract. First, a
patent’s claims limit the scope of what the invention covers.
Second, a patent’s claims must be examined in light of the
actual invention disclosed[65]. Third, a patent’s claims can
be severely limited by the publicly available “prosecution
history” of a patent, the concessions that were made by the
patentee during the patent process in order to avoid having
the claims cover any prior art (which would invalidate the
claims).

OSS developers need to develop skill in reading patent
claims and being able to tell if a product potentially in-
fringes on them or not. Developing expertise within the
0SS community on how to read the prosecution history of
a patent, to clarify the scope of patent claims, would be
extremely beneficial too.

The OSS community needs to develop the legal savvy
needed to be effective against players in the software in-
dustry who might want to eliminate OSS competition, oth-
erwise it will be possible for an aggressive player to use legal
intimidation to shut the OSS community out of a market.
Software does not even have to be patentable for the OSS
community to suffer if the community cannot end the pat-
tern of giving into legal intimidation.



4.1.1 Putting up a defense

OSS developers need to be prepared to put up a legal
fight; otherwise, they have already lost.

Perhaps the best resource that the OSS community has
is its incredible ability to mobilize members. Right now, a
large number of the members are under-utilized.

Members of the OSS community could begin proactively
creating a defense against threats of patent infringement
suits. They could go through newly issued patents and
published patent applications to classify what patent claims
could be an issue for various OSS projects. Members could
go through copies of the patent prosecution history and write
up a response detailing why each claim is not infringed upon
by potentially liable products.

OSS community members could also look for examples of
prior art that could be used to invalidate potentially dam-
aging patent claims. The rise of “Trash Patent Bins,” such
as IP.com, could help with this type of work.

Creating this kind of a library of information would give
OSS developers a strong, inexpensive legal defense against
claims of willful infringement. It would also reduce the legal
costs and inconvenience in responding to a claim of patent
infringement.

Most importantly, this kind of a project would lead to a
better understanding of the patent system. OSS members
would be more effective in their arguments with this kind of
understanding.

4.1.2 Using antitrust and patent misuse

One area of law that the OSS community could leverage
is antitrust and patent misuse law. Antitrust law, which is
used to break up or regulate abusive monopolies, is often
considered at odds with patent law, which grants legally
protected monopolies. Both areas of law can be litigated
privately and both strive to create the best environment for
encouraging innovation. Patent misuse is another area of
law that limits the ability of a patent holder to leverage a
patent monopoly:

Misuse involves some sort of licensing position
that the courts have held to be out of sync with
the patent grant. The defense departs from strict
logic in that it would be incorrect to say: “I
needn’t license you at all; I can stand on my right
to exclude. Therefore, I will do you a favor: I will
license you only on condition that you purchase
all your unpatented supplies from me; or take
a license under several other patents; or agree
not to deal in competitive goods; or agree to pay
royalties based on your total sales of all goods,
patented and unpatented; etc, etc.” Such con-
ditions, while seemingly implicitly lawful in light
of the general power to exclude others from prac-
ticing the subject matter of a patent claim, are
unlawful in cases where the patent carries signif-
icant market power to coerce covenants beyond
its scope[31, p. 102].”

A patent holder that is found to have “unclean hands”
under patent misuse law cannot enforce patent rights against
an infringer until the misuse has been “purged.”

The OSS community could use these bodies of law, in cer-
tain cases, to obtain licensing rights to key software patents.
For example, it might be possible to build a successful case

against Microsoft’s refusal to license the patents needed to
implement the CIFS using the CIFS Technical Reference
to OSS developers licensing software under the GPL. The
distribution of this software under their current RF license
could be considered a form of intellectual property “dump-
ing” designed specifically to target Samba in a discrimina-
tory fashion.

It is possible that Microsoft could find a way of arguing
that allowing licensees to use Microsoft’s related patents on
a RF basis, yet not allowing licensees to sublicense these
same patents on a RF basis, is somehow procompetitive.
After all, even the DOJ’s recent antitrust settlement with
Microsoft specifically did not require Microsoft to allow its
patents to be sublicensed[60, p. 6]. However, this license
could encourage the development of commercial implemen-
tations of CIFS, which could crowd out Samba and Linux.
At the same time, the Samba team could find itself unable to
create compatible software without infringing on Microsoft’s
patents. At any time, Microsoft could release a new ver-
sion of CIFS, one with new software patents licensed un-
der RAND terms that target whichever competing prod-
uct takes the place of Samba. With just a little maneuver-
ing, Microsoft could always license the latest CIFS patents
as RAND, yet still create an anticompetitive atmosphere.
Thus, there is a strong argument that the anticompetitive
effects of Microsoft’s refusing to license its patents for use
under the GPL are greater than the procompetitive effects
of the RAND licensing of these same patents.

Making these kinds of arguments and effectively using
them in court is not easy—or cheap. However, an accused
patent infringer has remedies, including punitive damages if
threatened with a patent infringement lawsuit that is filed
with “bad faith[31, pp. 79-122].”

Unfortunately, antitrust law only works against compa-
nies with market power. Microsoft is a relatively easy tar-
get because it has legally been branded as an aggressive
monopoly[30]. However, any company or individual can
legally obtain a software patent and have the potential power
to limit the kind of software that the OSS community can de-
velop, yet not every company or individual will be assumed
to have market power because of an issued patent. Patent
misuse, though, does not depend on the patent holder hav-
ing market power.

Antitrust and misuse law could be useful in some cases,
but the OSS community should not depend on these bodies
of law to guarantee unlimited freedom to develop software.
The OSS community should find ways of avoiding litigation
in the first place.

4.1.3 Best mode

There are other aspects of patent law that the OSS com-
munity could exploit. One interesting example is the “best
mode” requirement:

[The best mode requirement is] a condition of the
grant of a valid patent, under which the inventor
is required to describe the best method known
to the inventor of carrying out the claimed in-
vention. The inventor must not conceal from the
public the best physical way to make use of the
invention[37, p. 38]

Argued effectively, this requirement could be very devas-
tating to the intellectual property value of many software



patents, particularly those that cover changes to de facto
standards. For example, a case could be built around the
best mode requirement to have two patents covering Mi-
crosoft’s VFAT file system thrown out because they refer to
a “checksum” field, but do not disclose the best checksum
algorithm to use[55, 56]. The only reason one would ever
use these two patents would be to implement Microsoft’s
VFAT file system, so the only reasonable checksum algo-
rithm to use, the best checksum algorithm to use, would be
the checksum algorithm used by Microsoft. The OSS com-
munity could rid itself of various software patent nuisances
such as these by arguing some of these cases.

Not all software patents would crumble under the best
mode requirement, but it is a good example of an aspect of
patent law that, better understood by the OSS community,
could be used to protect the OSS community from software
patents.

4.2 Sharing some lessons with the USPTO

Members of the OSS community could become more effec-
tive participants in issues surrounding software patents by
changing the focus of the their arguments. Arguing against
the patentability of software has been counter-productive.
For example, focusing on this issue has led to a “lower level
of scrutiny regarding novelty and nonobviousness[27, §III]”
in the USPTO.

There has been more and more debate focusing on these
last two issues. But right now, the only actions that one
can take with regards to a patent issued that does not meet
requirements of novelty and nonobviousness are to a) re-
quest a reexamination, b) litigate for a declaration of non-
infringement, c) ignore the patent, or d) remove products
from the market that one thinks may infringe on the patent.
The OSS community has consistently chosen one of the last
two options.

Part of the problem is the delay between when a patent
application is filed and when a patent is issued. By the time
a patent is issued, many OSS projects may already have
incorporated the technology, unaware of the future patent
pitfall. The OSS community would benefit if it successfully
lobbied the USPTO to adopt the “release early, release of-
ten[52, p. 7]” philosophy. Currently, patents take three years
to be issued. It would be a great service if they were released
in intermediate forms during the course of prosecution. Al-
lowing patent holders to exercise intellectual property rights
early in a weaker form, with a lower level of deference to
the validity of claims, would benefit both the patent hold-
ers, who could negotiate using the patents more quickly, and
possible infringers, who could avoid implementing infringing
software. This early-release approach to software patents
could even been seen as beneficial from a policymaker’s per-
spective because early release could result in more partici-
pation in the patent process by individuals and other small
entities.

The OSS community would also benefit if it helped get the
USPTO even more online. Today, any patent can be viewed
online. However, one must still go to USPTO to get copies
of a patent’s prosecution history, or pay services to make
copies of these histories. If the USPTO were to make these
prosecution histories available online right away, then the
public would benefit from increased access to these histories
and the USPTO would benefit from an improved perception
of the patent examination corps’ work.
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4.3 Embracing the system

The OSS community has benefited greatly when its mem-
bers have been willing to make compromises.

Recently, the coinage of “open source,” an alternative to
the less commercial-friendly term, “free software,” shows
that the OSS can benefit from compromise. Part of the
incredible investment made into OSS may stem from this
approach, which is less adversarial than the one taken by
the Free Software Foundation.

At some level, the OSS community must compromise the
community’s stance against the patent system in order to
minimize the risk that software patents pose to OSS. The
OSS community must embrace this form of intellectual prop-
erty.

43.1 Anoldidea

The best example of the OSS community embracing an in-
tellectual property system to push an alternative approach
to intellectual property is the formation of the “copyleft,” a
reaction by the Free Software Foundation to the restrictions
that can be placed on users because of copyright law. The
“copyleft,” embodied by the GNU General Public License,
leverages copyrights to ensure that intellectual property cre-
ated by developers who license software under the GPL do
not lose their intellectual property to proprietary software
developers without the OSS community receiving compen-
sation in the form of more intellectual property; that such
software remains “free.”

The OSS community should embrace a more powerful
form of intellectual property, software patents, not only to
protect itself, but also to help it flourish. The OSS commu-
nity should form an open source patent pool.

Forming an OSS patent pool is not a new idea. The
League for Programming Freedom has long suggested that
developers should adopt a “nonaggression or mutual defense
policy[44].” Karsten Self, a consultant for Kurob5hin.org,
even proposed an OSS patent pool in 1998[61], developing
some interesting ideas. Others have also brought up the pos-
sibility of creating an OSS patent pool. However, interest in
pursuing the development of one seems to have died down,
perhaps because the question of how to make an OSS patent
pool flourish has not been directly addressed.

5. FINDING THE COMMON GROUND

What an OSS pool needs to do to flourish is to find the
common ground shared by the OSS community, the propri-
etary software industry, and the U.S. government.

5.1 Taking the moderate approach with
Reasonable and Non-Discriminatory

An OSS pool would find this common ground by subli-
censing a large body of patents under RAND terms. All the
0SS community needs to do is define “for free use in open
source software” as RAND. This would create an incentive
for the disclosure of innovations.

This incentive to innovate would come from contracts
with organizations guaranteeing the pool the right to subli-
cense patents for open source software. This would leverage
the power of the OSS culture because developers, unwilling
to disclose inventions out of concern for the health of the
0SS community, would then be willing to participate in the
patent process.



Another incentive to innovate would come from the in-
creased value that software patents would have for small en-
tities. An OSS pool would not only pool software patents,
but also the resources needed to seek out infringers. It could
even pool together the resources needed for small entities to
be able to successfully sue infringers with deep pockets who
refuse to license the software patents of the small entities.

However, sublicensing patents for use in open source soft-
ware is not useful by itself. Individual patent holders could
do the same thing and the effect would not differ. At least
one patent is already licensed under this type of license[47]
and another OSS license has been proposed to “promote the
development and use of Open Source software[22],” but li-
censing patents this way provides no leverage to the OSS
community as a whole.

However, an OSS patent pool that had the right to subli-
cense some of the patents for proprietary use would be able
to leverage the patents on behalf of the OSS community.
Having this right would mean that that OSS community
could use the patents as bargaining chips when dealing with
those exercising their own patent rights.

Being a point of negotiation for the proprietary use of
some software patents would also help the OSS patent pool
itself grow. Organizations could use the patent pool as a way
of exploiting some of their “non-core” software patents. The
royalties from these software patents would benefit the OSS
patent pool, which would take a portion to cover adminis-
trative costs, and the organizations licensing the patents; in-
tellectual property that would otherwise just result in costly
maintenance fees. Accumulated royalties themselves might
be an important bargaining chip for the OSS community too
since some holders of important patents would be willing to
settle any infringement suits against OSS developers with a
one-time payment.

5.2 Avoiding the antitrust risk

An OSS patent pool could probably successfully defend it-
self from any antitrust suit by only licensing software patents
non-exclusively. This would avoid antitrust action because,
if a party did not want to license patents from the OSS
patent pool, then the party could always go to the individ-
ual patent asignees. The situation would be no different
than if the OSS patent pool did not exist at all.

The OSS patent pool would still become the point of nego-
tiation for many patents. Many patent holders would likely
refuse to license directly to other developers because of the
administrative costs and because the OSS patent pool would
be unlikely to look for infringers of patents that the OSS
patent pool would effectively be unable to use as bargaining
chips.

Unfortunately, an OSS patent pool could be accused of
“effectively” licensing software patents on an exclusive basis,
even if all patent licensing contracts were non-exclusive. To
ensure that an OSS patent pool could avoid being destroyed
for violating antitrust law, the argument would have to be
made that an OSS patent pool would have procompetitive
benefits—that an OSS patent pool would create an incentive
for innovation.

Part of this incentive could come from claiming that pro-
tecting the OSS market itself protects an environment for
innovation. This argument would depend on the ability to
successfully argue that OSS development does inspire inno-
vation in ways that commercial software development does
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not. Another part of the argument that an OSS patent
pool would create an incentive for innovation would come
from claiming that such a pool would result in increased
disclosure of innovations from participating individuals and
organizations.

Fortunately, it is unlikely that the proposed strategy to
licensing patents would cause much antitrust concern. Non-
exclusive licensing of patents, and sublicensing them on a
RAND basis, would mean that the pool could not be easily
accused of cartel activity. This strategy also avoids forcing
anyone to license software patents to proprietary competi-
tors, or to only license through the OSS patent pool, thus it
avoids diminishing the incentive to patent.

One weak point of an OSS patent pool could come from
the pool’s indiscriminate licensing of software patents. Most
patent pools are used to license complementary patents as
a package. Yet, it makes little sense to have multiple OSS
patent pools all sublicensing patents for use in OSS.

The OSS patent pool could also come under fire for the
proprietary licensing of patents, an aspect that would make
the OSS patent pool act more like a patent holding company
than a traditional pool. Non-exclusive licensing of these
patents by the OSS patent pool would strengthen the pool’s
position, but it would be wise for the OSS patent pool to
continually build up an argument that its actions and struc-
ture were procompetitive.

5.3 Acquiring the patents

For an OSS patent pool to have an effect, it must have
patents. However, there has been little OSS patenting ac-
tivity. Fortunately, a small number of patents licensed to an
0SS patent pool, along with the transferrable right to sub-
license them to proprietary software developers, would be
enough for the pool to raise funds and begin a campaign to
acquire the rights for more patents. At that point, an OSS
patent pool would have many opportunities for acquiring
rights to sublicense software patents.

One method would be to acquire software patent subli-
censing rights during negotiations for proprietary licensing
of existing patents in the pool. This would be the method
that could best be used to turn software patents into a de-
fense, especially if the OSS community mobilized to actually
identify what software patents could cause the most damage
to the community.

Another method would be to acquire software patents
through “fire sales.” The software industry is an incredi-
bly dynamic industry and the OSS patent pool could ac-
quire software patents from companies going out of business.
These software patents could be transferred back to the orig-
inal inventors, who could then license the patents back to
the OSS pool. Had an OSS pool been established before
the bursting of the “dot bomb” stock bubble, it could have
already acquired the rights to a great number of patents this
way.

One method that could risk alienating potential software
patent licensors, but that might be worthwhile, would be
to go after holders of weak patents. Software patent hold-
ers would likely rather see their patents licensed to the OSS
community rather than thrown out altogether. This strat-
egy has already been used successfully in the commercial
world by Barr Laboratories, which “has earned $200 million
in recent years by challenging patents it considers ‘break-
able’ in court and forcing their owners to either supply their



patent drugs to Barr for generic sale (such as Zeneca Group’s
Tamoxifen) or else pay annual fees to make Barr go away
(such as the $30 million a year Bayer will pay until the year
2003)[57, p. 48].”

An OSS patent pool could also license its patents directly
from individual OSS developers, something that policymak-
ers would be very happy to see happen. An OSS patent pool
could offer many incentives for OSS developers, aside from
the benefits to the OSS community itself, to take on the
patent system and acquire their own software patents. De-
velopers could be offered royalties, patent defense insurance
and even patent prosecution assistance.

No matter how an OSS patent pool acquires its patents,
the benefit of working with the patent system would be
tremendous. Creating a successful OSS patent pool would
take a lot of work, but the result could be as effective for the
OSS community as the nineteenth century’s railroad associ-
ations, which “virtually removed patent rights from consid-
eration in railroad innovation[70, p. 204].”

6. CONCLUSION

The OSS community faces a very real threat from software
patents. Software patents have been legitimized in the legal
and business world and the OSS community will be unlikely
to turn this around. Now the OSS community needs to
develop a greater degree of legal savvy if OSS is to be able
to keep up with the innovations in proprietary software. By
using the patent system to create an OSS patent pool, the
0SS community would develop this savvy and help ensure
the survival of OSS.
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